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JACOBS, Justice:



Paul Zugehoer, the defendant below, appeals frompei®r Court final
judgments of conviction of three counts of Home loyement Fraud. Zugehoer
makes two claims on appeal. First, he argueshiBatonvictions must be vacated
because (a) he was not charged with committingaarty amounting to criminal
conduct and (b) the Superior Court declined torutstthe jury on fraudulent
conversion, an essential element for a convictibtdome Improvement Fraud.
Second, Zugehoer contends that he was impropedygeld with three counts of
Home Improvement Fraud under a statute that pexthitte State to establish harm
through one of three methods; therefore, the tboemts should have been merged
into a single count at sentencing. Although wedfimo error requiring that
Zugehoer’s convictions be vacated, we do conclhdethe three counts of Home
Improvement Fraud were legally merged into one. tW&refore remand to the
Superior Court for resentencing on a single cofirtame Improvement Fraud.

FACTS

Zugehoer owned and operated Absolute Equity, @tracting firm that
specialized in the clean up and renovation of sines damaged by fire. On
February 4, 2007, Paul and Christine Berkeley tosir three-story historic home,
located in Middletown, Delaware, to a fire. Zugehbad contracted with a firm
that alerted him that a fire had been reporteti@Berkeleys’ home. A day or so

after the fire, Zugehoer went to the Berkeleys’ eaand left his business card with



someone at the house. Receiving no response tatbdeZugehoer returned to the
property the next day, where he met with Mr. Bezlgednd discussed potential
renovations to the property.

Zugehoer and Mr. Berkeley spent considerable tima¢ day assessing the
damage and the work required to restore the housk tlae property. The
Berkeleys had already obtained a renovation estiffim a Baltimore based
contractor. Mr. Berkeley told Zugehoer that thatimate was well above the
amount his insurance company would cover. Zugebhssured Mr. Berkeley that
because he had lower overhead costs than an atiétef-company, he could
complete the renovations for the amount Mr. BeKslensurance carrier would
pay.

On February 9, 2007, Mr. Berkeley signed a workhazation for
Zugehoer to begin renovations, and the insurancepaay issued the first of a
series of checks to rebuild the house. Zugehokgdcthe Berkeleys’ insurance
company to notify the insurer that he was the ratiom contractor, verify the
amount of coverage, and confirm that he neededla @dvance. On February 10,
Mrs. Berkeley wrote Zugehoer a check for $30,080gehoer immediately began
demolition work and sub-contracted with a compamt specialized in repairing
flood damage. Several days after Zugehoer begarpihject, he was issued a

second check by the insurer in the amount of $1@0,0



After renovations began, Zugehoer entered intormdl contract with the
Berkeleys, which provided for an initial deposit $105,000, followed by five
monthly payments of $50,000, and a final paymer6&#,000 at completion. The
project was to be completed within one year. Oorlray 22, the Berkeleys wrote
Zugehoer a second check for $15,000, and on tHewiolg day they gave
Zugehoer a check for $60,000. Those two checktier with the February 10
check, comprised the initial $105,000 deposit. tlBy end of February, most of the
demolition had been completed, emergency serviadken provided, temporary
electricity had been set up, and some initial plinmgband heating had been
installed. At that point, the Berkeleys were péshsvith the work being done on
the project. Absolute Equity also furnished eletir and plumbing for a trailer
and a barn on the Berkeleys’ property for the ceupl live in—a service not
covered by the construction contract.

In March, Zugehoer fell behind schedule becausendement weather,
although he did complete additional demolition anelct some of the framing. On
March 16, the Berkeleys paid Zugehoer $37,000, fnwhich they deducted
$13,000 to be deposited on kitchen appliances.

In April 2007, Zugehoer’s crew continued framimg thouse and, by the end
of the month, had installed plywood on the roofheTBerkeleys’ made another

$50,000 payment to Zugehoer, although that paymeasta few weeks late. By



then the Berkeleys had become concerned that thgrgss on the job was not
commensurate with the money they had already patligehoer. The Berkeleys
asked Zugehoer for an accounting summary of thggroln early May, Zugehoer

gave the Berkeleys a summary sheet showing Absé&lqgtety’s expenditures for

materials and subcontractor fees. Mrs. Berkelaycad inaccuracies, and asked
Zugehoer for an accounting summary of the fund #red project. Zugehoer

acknowledged that there were errors, and producsdcand summary the next
day. He did not, however, provide any receiptshe TBerkeleys remained

suspicious and contacted the subcontractors directlTo their dismay, the

Berkeleys learned that most of the subcontractacs ot been paid the amounts
listed on Zugehoer’'s summary, and that Zugehodrastied the subcontractors

money.

It turned out that, in fact, Zugehoer had speatrtioney the Berkeleys paid
him for personal items. In February 2007, Zugehgment almost $24,000 on
personal expenditures, including a $3,000 ringhierwife. In March, Zugehoer
purchased a Harley Davidson motorcycle. In Ap#llgehoer's personal
expenditures amounted to almost $50,000. In Maygehoer spent almost
$15,500 on personal expenses. In all, from Feprilmough May 2007, Zugehoer
spent nearly $130,000. By the end of May Zugelsogersonal and business bank

accounts had either negative or minimal balances.



The Berkeleys contacted the architect, Josepholvohyck, who offered to
meet with Zugehoer and the subcontractors to déstius status of the project.
Zugehoer attended the meeting, which took placeitrer May 15 or 16, 2007,
without knowing in advance that the subcontracteoslld be attending as well.
Zugehoer left the meeting saying, “I'm out of heréou’ll hear from my lawyer.”

The Berkeleys then sent letters to Zugehoer arel ghbcontractors
informing them that they were “off the job.” Theei&eleys hired another
contractor to complete the renovations, and withinyear, the project was
completed for about the balance of the originaltart with Zugehoer. Several
subcontractors who had not been paid placed mecdidi@ns on the Berkeleys’
home, which required the Berkeleys to pay add#icamounts in settlement of
those claims.

On October 15, 2007, Zugehoer was arrested anctealdon four counts of
Home Improvement Fraud and two counts of WritinBaadl Check Over $1,000.
On April 17, 2008, the State enterednalle prosequi to one count of Home
Improvement Fraud and to both counts of Writingael BEheck. The case went to
trial that same day, but ended in a mistrial. Tbllowing week, the case was
retried and the jury convicted Zugehoer of all hodunts of Home Improvement

Fraud. On December 12, 2008, the Superior Countereed Zugehoer to six



years incarceration, suspended after one year éoelLIV work release. This
appeal followed.
DISCUSSION

I. Zugehoer Was Properly Charged and the Jury Was Properly
I nstructed on the Essential Elements of Home | mprovement Fraud.

Zugehoer contends that the indictment failed targl him with conduct
constituting a crime, an error that the Superiouil€eompounded by refusing to
instruct the jury that it must find fraudulent cemsion to render Zugehoer’'s
conduct unlawful. This Court “will review a refuséo give a ‘particular
instruction’ (that is, an instruction is given lndt with the exact form, content or
language requested) for an abuse of discrefioB&cause Zugehoer never raised
below his claim that the indictment was defective failure to charge criminal
intent, that claim will only be reviewed on apptalplain error’

11 Del. C. 8 916(b) contains five subsections that prescriféerdnt
methods by which home improvement fraud can begtesed® The prefatory

language of Section 916(b) incorporates the “iritel@ment for theft specified in

L Wright v. Sate, 953 A.2d 144, 148 (Del. 2008).

% See Malin v. Sate, 959 A.2d 910 (Table), 2008 WL 2429114, at *2 (D&lipr. June 17, 2008)
(“any objections to the form of an indictment araived unless they are made prior to trial.”).

3 See 11Dédl. C. § 916(b)(1)-(5).



11Del. C. § 8417 Section 841, in turn, sets forth two separateaes to establish
the requisite intent. Section 841(a) provides tfadtperson is guilty of theft when
the person takes, exercises control over or obtaroperty of another person
intending to deprive that person of it or approjria™ Section 841(b) states that
“[a] person is guilty of theft if the person, inyanapacity, legally receives, takes,
exercises control over or obtains property of aaotkhich is the subject of theft,
and fraudulently converts the same to the personisuse.®

Zugehoer claims that he should have been chaegetthat the jury should
have been instructed, under Section 841(b) rattaar Section 841(a). That error,
he argues, resulted in his being charged with conthat is not unlawful, and in
the failure to instruct the jury properly on an esgsal element of the crime.
Specifically, Zugehoer argues that intending torappate money under a contract
for the purpose of performing the contract is notawful. Rather, the crime of
Home Improvement Fraud requires that the persoautfulently convert” the
property of another. Zugehoer asserts that aggetlarhe could be convicted of

lawfully taking money, then negligently or recklgsgailing to substantially

“11Del. C. § 916(b) provides that: “A person is guilty afrhe improvement fraud who enters,
or offers to enter, into a home improvement conteacthe provider of home improvements to

®11Del. C. 841(a).

®11Dd. C. 841(b).



complete the project, pay the subcontractors oertlifunds, none of which is
conduct targeted by Section 916 or is consistetit thie statute’s purpoge.

We conclude, for the following reasons, that Zuagsts claims lack merit.

1. Zugehoer Was Properly Charged in the Indictment.

Zugehoer was charged with three counts of Homedugment Fraud under
11De€l. C. 8§ 916(b)(4). The indictment charged that Zugehdiel take, obtain, or
exercise control over with intent to appropriatedeprive the owner of United
States currency in excess of $500 for the purpdsebtaining or paying for
services, labor, materials or equipment and didtéaapply such money for such
purpose by: [Count 1] failing to substantially coete home improvement for
which the funds were provided; [Count Il] divertisgid funds to a use other than
that for which they were received; and [Count fHjling to pay for the services,
labor, materials or equipment provided inciderguch home improvement.”

The indictment tracked the statutory language e€tisn 916(b)(4) and

alleged the requisite intent under Section 841(E)erefore, the indictment gave

" When the legislature enacted § 916 it explainadttie statute was designed to:

[s]ubstantially increase the protection affordechtomeowners against dishonest
and predatory home contractors. Currently, becatisenumber of loopholes in
our criminal law, the hands of the police and théosey General’'s Office are
tied in the face of complaints involving home impement fraud. This is
particularly true in cases involving elderly viceinwho are often the target of the
crime.

70 Del. Laws ch. 63 (1995) (H.B. 113).



Zugehoer proper notice of the charges against hitnpaoperly stated the charges
and intent under that statifteZugehoer’s argument that the indictment faileddo
SO is contrary to, and ignores, the plain langualg&ection 916. Accordingly,
there is no plain error necessitating further navie Zugehoer's argument is
rejected’

2. TheTrial Court Properly Instructed the Jury.

The jury instructions were consistent with theietrdent. After reading the
relevant language of Section 916(b) verbatim, tla judge instructed the jury on
intent, consistent with Section 841:

Now, in order to find the defendant guilty of Horfraprovement

Fraud you must find that all of the following elem® have been

established beyond a reasonable doubt.

One, the defendant entered into a home improverocentract, to
provide home improvements to Paul and Christin&k&ey.

Home improvement means any alteration, repair, taddi
modification or improvement to any dwelling or tipeoperty on
which it is located.

Home improvement contract is any agreement, writbenoral in

which a person offers or agrees to provide homerorgiment in

exchange for payment of money, whether such paymneste been
made or not.

8 See State v. Deedon, 189 A.2d 660 (Del. 1963).

® See Malloy v. Sate, 462 A.2d 1088, 1093 (Del. 1983) (“Such a longagiéh [challenging the
indictment] suggests a purely tactical motivatidnngorporating a convenient ground of appeal
in the event the jury verdict went against the ¢defant]. Furthermore, the fact of the delay
tends to negate the possibility of prejudice inparation of the defense.” (quotitynited Sates

v. Pheaster, 544 F.2d 353, 361 (9th Cir. 1976)).

9



And the second element is that the defendant redawoney for the
purpose of obtaining or paying for services, laboraterials or
equipment, and failed to apply the money for thisppse by not
substantially completing the requirements of theneamprovement
contract, or by not paying for the services, laboraterials, or
equipment furnished to the home improvement progdby diverting
the money to some other use.

And the third element is that the defendant intendeappropriate the
money paid by Paul and Christine Berkeley under Hwme
improvement contract or to deprive them ofthat is, it was the
defendant’s conscious object or purpose to takenieey.
“Appropriate” means to exercise control, or to aidhird party to
exercise control over property of another permdpeat for so
extended a period of time, or under such circunt&sias to acquire a
major portion of its economic value or benefit, tor dispose of
property for the benefit of the actor or third mers

And the fourth and final element is that the cocttiarice or amount
paid by Paul and Christine Berkeley was $500 oatgire

Thus, the jurors were instructed that they must beyond a reasonable doubt that
Zugehoer failed to use the money he received fluenBerkeleys to substantially
complete the improvement project, pay the subcotdra or suppliers, and that he
used the money for something else. The jury was tdld that it must find that
Zugehoer intended to deprive the Berkeleys of diaesof their money.

Zugehoer has not shown how an instruction undeti®@e841(b)-that he
“fraudulently convert[ed]” the moneywould have assisted the jury. Section

916(b)(4) itself provides the jury with specific wds which presume that the

1C



defendant “fraudulently converted” funds for purpe®f committing the offense.
An instruction based on Section 841(b) would thenebe redundart.

In Edwards v. State,** this Court rejected the suggestion that the jigusd
be instructed under the more generalized Sectidiib34 and “call[ed] upon the
Delaware Legislature to eliminate the ‘unnecessaggond paragraph of § 841 to
remove the ambiguity created by that law®>..’Accordingly, in Delaware, when
the jury is instructed on the intent required bygtiéam 841(b), the settled practice is
to use the language of Section 841(a), rather dh&@wection 841(b). Here, the trial
court ruled that the languag€with intent specified in Section 844 was
intended to incorporate only subsection (a), and subsection (b) and so
instructed the jury. The trial court properly mstted the jurors that they must find
beyond a reasonable doubt that Zugehoer failedeadhe money he received from

the Berkeleys to substantially complete the impnoeet project, pay the

19 Edwards v. Sate, 389 A.2d 267, 268 (Del. 1978).
11d. at 268.

12 “During the legislative history of this Code, additional, apparently redundant, paragraph
was added to 8§ 841. This paragraph specificalledthe situation in which a person legally
comes into possession of property and thereaftaudulently converts same to his own use.”
Unfortunately, the words “fraudulently convertseanot defined, and it is unclear what burden
of proof of fraud there might be, or what consgtitonversion. These problems are not present
in the first paragraph of 8§ 841, which expresslywass such acts as embezzlement and
conversion by a dishonest bailee, and uses ontysténat are defined in this Code. Resort to the
second paragraph should, therefore, be unnecesdary.

B4,

11



subcontractors or suppliers, and that he used tbheeynfor some unrelated
purpose.
1. TheTrial Court Committed Plain Error In Sentencing Zugehoer.

Zugehoer next claims that the State unlawfullyjected him to multiple
charges based on the same underlying conduct. hdegecontends that he
committed only one harm, and that although Seclibé(b) permits the State to
establish Home Improvement Fraud by one of theethmethods, that does not
allow the State to bring three separate chargescailse Zugehoer did not present
this claim to the trial court, we review it for plaerror. “This Court has
previously held ... that a multiplicity violation mayonstitute plain error:* The
State concedes that a multiplicity violation ocedrhere and that the case should
be remanded for resentencing.

The multiplicity doctrine is one of the protectoafforded by the Double
Jeopardy Clause of the United States Constitdfiofihe Double Jeopardy Clause
protects a defendant against (i) successive praeasu(ii) multiple charges under
separate statutes; and (i) being charged multipbes under the same stattfte.

Under the multiplicity doctrine, the State is ptoted from “manufactur[ing]

1 Handy v. State, 803 A.2d 937, 940 (Del. 2002) (citivfilliams v. Sate, 796 A.2d 1281, 1284
(Del. 2002)).

15 See Ssson v. Sate, 903 A.2d 288, 309 (Del. 2006) (citing U.S. Corshend. V; Del. Const.
art. |, 8 8);Feddiman v. Sate, 598 A.2d 278, 288 (Del. 1989).

B \Williams, 796 A.2d at 1285.

12



additional counts of a particular crime by ‘the glenexpedient of dividing a single
crime into a series of ... units™ The courts have looked to legislative intent in
determining whether the constitutional protectigaiast Double Jeopardy permits
multiple counts in a particular statutory settffig.

Section 916 was enacted “to substantially incréfaserotection afforded to
homeowners against dishonest and predatory homdractors.”®  Section
916(b)(4) was originally enacted without subpabotg, in 2000 it was amended by
separating the paragraph into three subgart¥he amendment was intended to
clarify that section to “make it clear that if tbender engages in any of the three
delineated acts with intention to commit theft, be she is guilty of home
improvement fraud® Consistent with that legislative intent, the ltrourt
instructed the jury as to all three subparts otiSe®16(b)(4).

The State may charge different theories of crimliadoility for the same

offense in a single indictment. Whether multigiedries of criminal liability for

" Handy, 803 A.2d at 940 (one arson from one fire thatrteat two victims was divided by the
State to manufacture additional counts, therebyatirgg multiplicity doctrine);Williams, 796
A.2d at 1284 (the court found only one possessigh wmtent to distribute even though some
drugs were found on the defendant and some weralfouhis home).

18 Handy, 803 A.2d at 941.

1970 Del. Laws ch. 63 (H.B. 113).

2072 Del. Laws ch. 462 (2000) (H.B. 557).

2114,
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the same offense are alleged in a single count amultiple counts, the jury must
(unanimously) decide which methedf any—was used to commit the alleged
offense” But where, as here, the jury unanimously finds the defendant used
multiple methods to commit a single offense, thdtiple counts merge, and the
trial judge may enter judgment only on one cdintBecause the trial court
sentenced Zugehoer for convictions of three sepa@ints, the court erred, as the
State concedes.
CONCLUSION

The judgment of conviction is affirmed, and thettmais remanded for

merger and resentencing in accordance with thisi@pi Jurisdiction is not

retained.

%2 Cf. Richardson v. Sate, 673 A.2d 144, 147 (Del. 1996) (“[L]isting two mokle means [in one
count] to satisfy an element of the offense presantsk of less than a unanimous jury finding
on that specific element.”).

23 Ball v. United Sates, 470 U.S. 856, 865 (1985) (“If, upon the trialethistrict judge is
satisfied that there is sufficient proof to go e fury on both counts, he should instruct the jury
as to the elements of each offense. Should the return guilty verdicts for each count,
however, the district judge should enter judgmenonly one of the statutory offenses Upited
Satesv. Gaddis, 424 U.S. 544, 550 (1976).

14



